
Standard Operating Procedures  
Family and Medical Leave Act 

 
 
Poster Requirement 
 
As an employer of 50 or more, we are required to post an enlarged version of Attachment 1 (Notice to 
Employees of Rights Under FMLA) prominently where it can be readily seen by employees and 
applicants for employment. The poster and the text must be large enough to be easily read and contain 
fully legible text. 
 
Intake Process 
 

1. Any employee who is absent from work for any of the following reasons, must be referred to the 
Human Resources Dept. (HRD) or designated manager: 

 
a. employee’s own health condition (i.e., a single overnight stay in the hospital, 3 or more 

consecutive days absent from work while under a doctor’s care, any absence related to 
pregnancy, long-term health conditions like cancer, or chronic conditions like asthma, 
epilepsy, etc.) 

b. employee’s family member’s health condition (i.e., the same types of conditions 
described above in 1.a.) 

c. birth or adoption of a child or placement of a foster child in employee’s home 
d. any “qualifying exigency” arising out of the fact that the employee’s spouse, child, or 

parent is on active duty (or has been notified of an impending call or order to active duty) 
in the Armed Forces supporting a military action.   

e. if the employee is a spouse, child, parent, or next of kin of a covered Armed Services 
member who has an injury or illness he/she incurred in the line of duty.  (Unlike the 
foregoing situations where the employee could have up to 12 workweeks of leave, the 
employee in this situation may be entitled to a total of 26 workweeks of leave.)    

 
2. HRD will discuss the matter with the employee either in person or on the telephone.  In either 

case, the conversation will be held in private.  (Remember: All medical information must be kept 
confidential.) 

 
Initial Review by HRD  
 

1. HRD will analyze the situation to ensure that the employee is eligible for FMLA leave and notify 
him/her of that eligibility using Attachment 2 (Notice of Eligibility and Rights & Responsibilities).  

 
a. An employee is eligible for FMLA if he/she: 1) is employed at a worksite with 50 or more 

employees within a 75 mile radius; 2) has been employed by the Company for at least 12 
months (including non-consecutive months); AND 3) has worked at least 1,250 hours in 
the 12 months immediately preceding the leave. 

 
b. Eligible employees are only entitled to FMLA leave for one of the five reasons described 

above in the “Intake Process”.  Beginning during this Initial Review, any leave an 
employee takes for one of these five reasons should be granted and counted against 
his/her 12-week or 26-week leave entitlement under the FMLA.  If during the review 
process, it turns out that the employee’s leave request must be denied, the leave taken 
may lose its FMLA protection. (PLEASE NOTE:  Even if an employee is not eligible for 
FMLA, an absence for a condition more serious than a cold or minor headache will more 
then likely be considered a protected absence under the Americans with Disabilities Act 
or similar state law.) 

 
2. Depending on how Attachment 2 is completed (i.e., if the leave is for the employee’s or an 

immediate family member’s serious health condition or a military-related leave), the employee 
may be required to provide a certification supporting his/her leave request.  If a certification is 
required and completed properly, HRD will review it and notify the employee of whether or not 
his/her leave request is FMLA-qualifying within 5 business days of its receipt.  Attachment 3 



 2

(Designation Notice) will be used for this purpose.  (PLEASE NOTE:  Even if no certification is 
required (e.g., for birth or placement of a child), use Attachment 3 to notify the employee of the 
FMLA designation or rejection.)  

 
a. Have the employee complete and return Attachment 4 (Certification of Health Care 

Provider for Employee’s Serious Health Condition) for his/her own condition or  
Attachment 5 (Certification of Health Care Provider for Family Member’s Serious Health 
Condition) for an immediate family member’s condition.  Give the employee at least 15 
calendar days to return it.  Those certifications will be reviewed by HRD. 

 
b. If the reason for the leave is military-related, the employee will be asked to submit a 

different kind of completed certification form appropriate for the leave (see Attachments 6 
– Certification of Qualifying Exigency for Military Family Leave and 7 – Certification for 
Serious Injury or Illness of Covered Servicemember for Military Family Leave). Those 
certifications will be reviewed by HRD. 

 
Review of Certification Forms 
 

1. HRD will review the certification forms for completeness.  If the certification is incomplete or 
unclear, HRD will return the form to the employee with instructions to have either his/her doctor or 
appropriate military official answer a list of specific questions.  The specific questions will be any 
of the unanswered or vaguely answered questions which are applicable to the employee’s 
situation. The employee must be given at least 15 days to return the amended form. 

 
a. If the amended certification is complete and clear, the HRD will grant the FMLA leave as 

described in the form. 
 

b. In the case of medical conditions, if the doctor fails to amend the certification or fails to 
complete or clarify it, or if the employee fails to return the amended certification, HRD will 
require the employee to obtain a second opinion at your Company’s expense.  The 
second opinion will be obtained from an independent doctor of your Company’s choice 
(i.e., not a doctor with whom your Company has any type of business relationship).  

 
i. If the first and second opinions agree, HRD will grant the FMLA leave as 

described in the certificate. 
 

ii. If the first and second opinions conflict, your Company and the employee must 
agree on a doctor to provide a third opinion, at your Company’s expense.  The 
third opinion will control. 

 
c. If the employee never returns the certificate or otherwise refuses to cooperate to 

complete the certificate, the leave can be denied until he/she complies. 
 
d. Following the review, use Attachment 3 to notify the employee of the FMLA designation 

or rejection within 5 business days of receiving the properly completed certificate. 
(Remember: If the employee is determined to be entitled to an FMLA leave, count all the 
leave taken during the review process toward the employee 12-week or 26-week leave 
entitlement.) 

 
Managing Intermittent Leaves for Serious Health Conditions 
 

1. When an employee has been granted an intermittent leave under the FMLA, the HRD will provide 
a copy of the final completed medical certification and any related information to the employee’s 
immediate supervisor.  The immediate supervisor will meet with the employee prior to their first 
(or next) intermittent FMLA absence to set up a schedule that includes as many treatments or 
doctor’s visits as possible during off-work hours (when applicable to the employee’s situation). 
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2. When an employee calls in to take an intermittent FMLA leave day(s), the person taking the call 
should record the time at which the call was received.  Remember, failure to adhere to call-in 
procedures may be grounds for discipline. 

 
3. The person taking the call should notify the employee’s immediate supervisor about the leave 

request and the time the call came in. 
 

4. The employee’s immediate supervisor will contact the employee to ask questions about the 
absence.  The specific questions will vary depending on the circumstances.  However, all the 
questions must be job-related. In other words the questions must be related to things such as: 

 
a. why the employee will be absent 
b. how long the employee will be absent 
c. where will the employee be going during the absence 
d. what the employee will be doing during the absence 
e. if applicable, ask why it (e.g., doctor visits, physical therapy) cannot be done before or 

after work. (Remember to ask these questions in private.  All medical information must 
be kept confidential.)  

 
5. If an employee approaches a supervisor requesting an intermittent FMLA leave day(s) in person, 

the supervisor should ask the same sort of job-related questions described above to the 
employee in private.  

 
6. Whether the employee is questioned on the phone or in person, the manager who did the 

questioning must keep a written record of what was asked and said in the meeting.   
 
Notice to All Managers Aware of an Employee’s FMLA Leave 
 

1. If you see a suspicious pattern to the employee’s FMLA absences, REPORT IT TO HRD 
(Example – migraine headaches only on Mondays and Fridays, physical therapy appointments on 
holidays that employee is scheduled to work, etc.) 

 
2. If you see the employee where he/she should not be on a day of FMLA leave, REPORT IT TO 

HRD.  (Example – at a football game on the day of surgery) 
 

3. If answers/reasons for the absence are suspicious, REPORT IT TO HRD (Examples - FMLA 
leave day taken after vacation is denied for that day; joking comments about “I feel an FMLA day 
coming up”) 

 
Ongoing Medical Certifications and Misconduct Investigations  
 

1. All employees who are granted FMLA leave on an intermittent basis for their own serious health 
condition and/or the serious health condition of their immediate family members, should be 
required to provide new medical certifications every 30 days, unless the certification provides for 
a longer duration.  For example, if the certification states that the employee’s condition will last for 
eight months, the Company could not request certification every 30 days.  In all cases, however, 
employees will be required to provide medical re-certifications every six months following that 
initial granting of FMLA leave.  

 
2. If HRD receives a report indicating that an employee may be fraudulently using the FMLA leave, it 

will undertake a misconduct investigation of the employee.  This may require obtaining evidence 
of the employee’s use of the leave (e.g., doctor’s notes to prove attendance at appointments, 
physical therapy, phone records etc.).  Under these circumstances, medical re-certifications can 
be required more frequently than described above; even more frequently than every 30 days.  
Specifically, any time there is evidence that an employee’s reason for taking FMLA leave has 
changed or ended, a medical re-certification can and will be requested.  
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Once FMLA Leave is Exhausted 
 

1. Notify the employee that his/her FMLA leave has ended (Attachment 8) and inform him/her of the 
right to continue health benefits (if any) at his/her own expense with the appropriate COBRA 
notification forms.   

 
2. If employee does not return within a reasonable time, send follow up letter (Attachment 9). 

 
3. If it becomes clear that employee will not return to work, or employee continues to be out on 

“indefinite” leave, consult with an employment attorney about sending termination letter 
(Attachment 10). 

 
 
REMEMBER:  ALL MEDICAL DOCUMENTATION REFERRED TO UNDER THIS STANDARD 
OPERATING PROCEDURE IS CONFIDENTIAL.  ONLY MANAGERS WITH A “NEED TO KNOW” FOR 
LEGITIMATE BUSINESS REASONS WILL BE GRANTED ACCESS TO IT.   ALL SUCH CONFIDENTIAL 
DOCUMENTATION MUST BE KEPT IN LOCKED FILE CABINETS, SEPARATE FROM THE 
EMPLOYEES’ PERSONNEL FOLDERS. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Important Note: These materials have been prepared by Ferrara, Fiorenza, Larrison, Barrett & Reitz, P.C. for 
general information purposes only and should not be construed as legal advice or legal opinion on any specific facts 
or circumstances. Purchase and use of these materials is not intended to create, nor does it constitute, a professional 
relationship between the law firm of Ferrara, Fiorenza, Larrison, Barrett & Reitz, P.C. and the purchaser or user. No 
readers of these materials should act upon any information contained in them without first seeking qualified 
professional counsel. 
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Attachment 8 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
 
 RE: Leave of Absence 
 
Dear __________________: 
 
I am writing to inform you that your 12 weeks of leave under the provisions of the Family and Medical 
Leave Act (FMLA) expired on ______________.  I understand that you are not able to return to work at 
this time.  We are willing to extend your leave as an accommodation.    
 
[Please be advised that your employment-related benefits will terminate effective 
_________________. If COBRA is applicable -- we will provide you with additional information 
shortly regarding any rights you and your dependents may have to continuation of certain 
benefits at your own expense.] 
 
You should be aware, however, that we will not be able to continue your leave indefinitely.  Your 
continued absence has placed a strain on our operations.  Further extensions of your leave may present 
an undue hardship to our Company. 
 
Please keep me informed of your progress, including any updated doctor’s notes. 
 
Please call me if you have any questions. 
 
Yours truly, 
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 Attachment 9 
 
 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
  
 RE:  Employment Status 
 
Dear ________________________: 
 
 Your inability to return to work due to your ongoing medical problem is putting increased strains 
on our organization.  It is becoming increasingly difficult for us to get by without a full time   [position]  . As 
you know, we have a limited-staff and cannot readily "cover" for employees who are absent for long 
periods of time. 
 
 While we have endeavored to keep a position open for you at our Company, unfortunately, the 
prolonged nature of your absence is making it virtually impossible for us to do so. We can no longer 
guarantee a position for you when you are ready and able to return to work. 
 
 Please advise us by [approx, two weeks] of the status of your medical situation to the extent it 
affects your ability to work here.  If we do not hear from you by this date, your employment will be 
automatically terminated.   
 
 Should you have any questions regarding this letter, please do not hesitate to contact me. 
 

Sincerely, 
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Attachment 10 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
  
 RE:  Employment Status 
 
 
Dear _________: 
 
As you know, you have been out of work since _____________.  Your FMLA leave was exhausted on 
____________.  We then attempted to accommodate you by allowing you to continue on a leave of 
absence until now. 
 
Based on the information you have provided to date, there does not appear to be a timeframe within 
which you might be able to return to work and perform the essential functions of your job.  Given the 
continued indefiniteness of your absence, your inability to perform the essential functions of your job (or 
any open job we might have here) and the increased strains placed on the Company by your absence, 
we have found it is necessary to replace you.  We regret that our business necessities require this action. 
 
If you are able to return to work at a later time, we strongly encourage you to reapply.  As always, we do 
hope things work out for the best.  Please call me with any questions. 
 




